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FMarvard (Consults the Bar &xaminers 


An illustration of cooperation between law schools and bar examiners 
is the recent step taken by the Law School of Harvard University in appointing 
a committee of the faculty to get in touch with the examining boards of the 
various states. Some member of the faculty is writing to the chairman of 
every board to learn its views and wants so as to advise students of what the 
several boards expect and endeavor to conform their reading and preparation 
as much as possible to local requirements. The editor of The Bar Examiner 
believes that if the boards in reply would send copies of their past examinations 
and ask for suggestions concerning them, a mutually helpful exchange might 
result. 
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Progress and Plans of the Conference 


By JAMES C. COLLINS, of Rhode Island* 
Former Chairman of The National Conference of Bar Examiners. 


It is annually the duty of the Chairman of this National Conference 
of Bar Examiners to review the work that has been accomplished during 
the preceding year. It is also his privilege to suggest and comment upon 
work that may be suitable for the consideration of the Conference during 


the coming year. 


Our first year was one of experiment and the development of a plan 
of general activities which would be feasible for this Conference to pursue. 
We were venturing upon a new undertaking. Our general purpose in 
establishing the Conference was to bring the several boards of bar 
examiners of the forty-eight states into closer relations for the purpose 
of exchanging information and ideas that it might result in the strength- 
ening of requirements for admission to the bar. Our ultimate object was 
the raising of the standards of the whole bar. With these objects in 
view, we established our publication, The Bar Examiner. You are all 
familiar with its form and its purpose. As such a medium, it has, I think 
we can safely say, been a success. Its usefulness has been increasingly 
apparent during the past year. A list of the articles printed, the names 
of their authors, their varied qualifications and the information furnished, 
have pointed the way to arouse a healthy interest in the minds of all its 
readers in these improvements of admission requirements. We have only 
to read the more recent numbers to realize that such an interest is 


aroused and is growing. 


During the first year consideration was given to the substance and 
style of the written questions to be given in the written examination. This 
has proved useful. During the past year this discussion has naturally 
led to a consideration of the results obtained from our methods of exam- 
ination. This leads us to ask whether we are admitting too many 
candidates of weak or doubtful qualifications as to education and character. 
With the information we have and that which may readily be had, we 
are amply equipped for the discussion of these subjects during the coming 
year. No one who has considered these matters can fail to question 
whether we are obtaining the results which we should from the labor 
and money expended by the several boards of examiners. Have we not 





*Opening address at the third annual meeting of The National Conference of 
Bar Examiners, August 29, 1933. 
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been too self-satisfied in the work we are doing and too conservative in 
the matter of changes to realize the pressing need of improvement? This 
Conference can and should be a real help in the serious consideration of 
this problem. 


We would suggest three subjects, among others, for consideration 
during the coming year. The first would relate to the means or the 
method of passing upon the character qualifications of the applicants, 
the second to the question of how to treat repeaters, and the third would 
be the consideration of the admission of those applicants who have been 
admitted to practice as attorneys in one jurisdiction and seek to be 
admitted to practice in another jurisdiction. 


The first subject relating to character tests is of supreme importance. 
It is probably the most difficult problem which we have presented for 
solution. It has direct and primary bearing upon the qualifications of 
all candidates in all jurisdictions and goes to the very foundation of the 
standards of our future bar. It should take precedence over general and 
legal education. Without it there can be no bar worthy of the name. 
Yet it is probably the qualification most neglected in passing upon the 
merits of the applicants. The second subject relates to repeaters and is 
of immediate importance, particularly in many of our larger jurisdictions. 
Its solution is far from easy. The third subject, the admission from 
another jurisdiction, is not as important as the others, but only so because 
relatively few applicants seek admission by this method. Among those 
who do apply it has been the subject of much abuse. This can and should 
be remedied. A more thorough examination into the past history of the 
applicant in the jurisdiction from which he comes and a requirement that 
the period during which he has previously practiced be lengthened will 
be of great assistance, if not all that is needed. All of these three 
subject matters may be considered with profit in our publication during 
the coming year. 


During the past year The State Bar of California has been perform- 
ing a valuable service in the gathering of information from all the 
jurisdictions to be used as a basis for the revision of its requirements 
for admission to the bar. This work was done under the direction of its 
Committee of Bar Examiners. The information obtained is valuable 
and is generously offered for the use of all. In the use of this information 
and in the work of developing improved standards for admission to 
that bar Philip J. Wickser and Will Shafroth, officers of this Conference, 
were called upon to give of their experience and to lend their assistance. 
This they did, passing several weeks in California last winter in con- 
ference with other experts. We shall watch with interest the final 
results of this work, which is to be made available to all the members 
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of this Conference through the generosity of the board of that state. 
The state of Pennsylvania, with its new system of admission requirements, 
which is already in operation, affords an interesting study. The manner 
in which they are trying to solve the question of tests as to character is 
of deep interest. It is today the most advanced jurisdiction in that 
respect. New Jersey has commenced the study of the subject of the 
raising of her admission requirements and improving the method of 
conducting her examinations. A committee of leading members of its 
bar is making a thorough study of the subject. The bar of Maryland 
has formulated a new plan of admissions, placing the responsibility in 
the hands of its courts, and has petitioned the legislature for its enact- 
ment. There are other jurisdictions which have become alive to their 
needs and alert in seeking a practical solution of how to meet those 
needs. We can not but feel that the influence of this Conference and the 
discussions carried on in The Bar Examiner have been of material 
assistance in bringing about these activities. 


There is, however, a practical side to the work which we are doing 
which we must not overlook, and that is the subject of finances. We have 
successfully met all our obligations in the past. Each year, however, our 
grant from the Carnegie Foundation is diminished, and next year it will 
be but three thousand dollars. Several of the boards of bar examiners 
have contributed according to their ability. Others are so regulated by 
law that they can not readily contribute. There are still some who can, 
and we believe will, assist, if the matter of our pressing need is brought 
to their attention. We make an appeal to them and to all other boards to 
seriously consider our needs in the light of these circumstances and of 
the benefits of the work we are carrying on. To those who have aided 
us with their contributions and to those who have aided us by contributing 
to our publication we express our appreciation for their generous assist- 
ance. We are deeply appreciative of the generous cooperation of the 
Association of American Law Schools. 


And may we again, in this connection, call attention to the fact that 
the successful guidance of this Conference and the editorship of The 
Bar Examiner has been carried on by our Secretary and Treasurer, Will 
Shafroth, without remuneration for his services. 


We now turn aside for a short discussion of a more concrete situa- 
tion. There has been some mention during the past year, in The Bar 
Examiner, of the subject of “repeaters”, or those applicants who take 
the examination more than once. Some jurisdictions limit the number 
of times that an applicant may take the examinations. Others, and they 
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comprise some of the largest jurisdictions, place no limitations upon the 
number of examinations which may be taken. There are jurisdictions 
which go so far as to allow credit for such subjects or such sections of 
the examination as the applicant has successfully passed. His future 
preparation is then confined to those subjects only in which he has failed. 
Thus it will be seen that the applicant may take the troublesome path of 
passing the required tests by slow and easy stages, till finally, having 
made a sufficient number of attempts, he at last passes all barriers and 
becomes a full-fledged attorney. Thus, after a trial or two, it becomes 
a game of chance that sometime, at some examination, due either to some 
fortuitous condition of the mind of the applicant, the mood of the person 
who marks his papers, or the sympathy of the board for the poorly 
prepared applicant who has so often “ried, he is passed. But what of the 
cause of the client whose case he is to handle before the courts? There 
his client generally wins or loses once and for all time upon the first 
presentation of his cause to the court. If there is an appeal those appeals 
are limited in number. 


To what an extent this process has unconsciously grown up is shown 
by an analysis of the records of several of our largest states, such as 
New York, Ohio, Pennsylvania, Californie, Colorado, Illinois and others. 
This is an imposing list. The applicants who ultimately pass in the first 
three of these states have run well beyond 90% of the total number 
applying. In the latter three states it was well above 80%. In the case 
of New York for the years 1922, 1923 and 1924 it was 96%. Of the 
3,700 applicants examined in those years 3,535 were eventually admitted 
to the bar of that state. Of course, some of the 4% which have not 
passed did not avail themselves of the opportunities to further take the 
examinations, because of death, entering business, and for other causes. 
The opportunity to again try is still open to all of the 4% now alive 
who wish to try. Practically all who persist in taking the offered trials 
ultimately succeed. Admission to the bar thus becomes a question of 
patience and perseverance, rather than qualification as to education and 
character. 


We find that for the same years in Pennsylvania the percentage of 
those applicants who were ultimately admitted was 93%. In Colorado 
it was 89%; in Illinois it was 86%; and in California it was 83%. 
In Ohio the figures used were of the applicants taking the examinations 
in 1927, 1928, June, 1926 and January, 1929. Although these candidates 
were afforded a considerable less number of opportunities to take the 
repeat examinations, because of the more recent dates chosen, the per- 
centage of those who had already passed was 95%. Of the 568 applicants 
in Ohio who took the examination in June, 1926, only 12 had not passed 
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by January, 1932. Unfortunately many more figures of a similar nature 
could be quoted, but these are sufficient to illustrate our points. From 
these facts it would appear that the boards of bar examiners have become 
coaching schools. The applicants are given repeated opportunities to 
overcome their shortcomings and encouraged to make good their faults 
till ultimately all pass the requirements. 


We have used the figures as to Pennsylvania and California to show 
the extent to which the evil of uncontrolled examinations may go and to 
show that these two states acknowledge the fact and have taken or are 
taking decisive steps to correct the evils. These states bid fair to place 
themselves in the front ranks of those states which have effectively 
solved this question of repeaters. 


What do these figures indicate? Are our systems of examinations as 
applied by the boards of our larger states, as well as many of the smaller 
states, successful in eliminating even a part of those applicants who are 
undesirable? How far will a limitation of the times that an applicant 
may try help the situation? 


I venture to say that if any one of us had faced these applicants in 
person, even for the briefest questioning upon their general education, 
their knowledge of law, or to judge of their character, he would have 
been shocked to have been told that all these young men were to be 
ultimately certified by their boards as fitted to go out to the public as 
licensed and qualified practitioners of the law. We seem to have over- 
looked the fact that the very idea of an examination is that it is a process 
of elimination of those who are not competent to be admitted to practice. 
If this were not so, why the expense and annoyance which is given to 
this subject? 


May we suggest that, by way of experiment, the members of the 
boards of those larger states where personal contact with the applicant 
is difficult or never had, select at random fifty or a hundred of the 
applicants presenting themselves at any examination, and have these 
applicants individually come before them for even a brief period of 
questioning, and then say whether they think that 96 or 95, or even 90, 
out of each hundred would make suitable attorneys. Or, better yet, if 
the board as a whole would call these same 50 or 100 candidates before 
them one at a time, examine their applications with regard to the in- 
formation contained as to the general and legal education of the applicant, 
limited as this information is, and ask each applicant even a limited 
number of oral questions upon the law, we feel that the result would cause 
them surprise and make them hesitate about admitting applicants in 
such numbers. They would not feel justified in certifying that 95% 
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of these applicants so admitted were competent to take charge of the 
legal interests of our citizens in the protection of their property, their 
reputations and even their lives. 

May we suggest, as a partial remedy, at least, for this trouble with 
repeaters, that the following remedies be tried: 

1. Accepting work only in full-time law schools which 
conform to the standards of the Section of Legal Education of 
the American Bar Association; 

2. Limiting the number of times that an applicant may 
take the examinations to three; 

3. Requiring a repeater to take the full examination each 
time (even though he had passed a part of the earlier examina- 
tion successfully) ; 

4. If the board is unable to deny recognition of part-time 
law schools in its jurisdiction, it can raise the standards of ques- ¢ 
tions and marking so as to conform with the higher standards of 
the approved law schools. The permitting of an applicant who 
has studied in a part-time law school to take the examination 
does not contemplate that the standards of the examination shall 
be lowered to meet his inferior preparation. 


The larger jurisdictions are confronted with so large a number of 
applicants that the idea of personal contact with the applicant seems out 
of the question. Yet it is the same problem, whether the jurisdiction is 
small or large, and a solution must be found. If the machinery now set 
up will no longer apply, then new systems of handling the applicants 
must and will be found. 


One hundred years ago the laissez faire doctrine of admitting the 
ambitious young man to practice law took possession of this country 
and had complete sway until about forty years ago. During that earlier 
period the interest of the public was nearly forgotten and the interest 
of the individual to have an opportunity to practice became paramount. 
The bar examiners, such as they were, adopted and became advocates of 
the same doctrine. But now that principle is changed. That the interest 
of the public is paramount is now admitted by all. Our machinery for 
testing the applicant by these new standards has not been found to be 
effective. These long established practices are hard to change, and the 
problem in our large jurisdictions is a difficult one. But a change must 
be had, and it becomes the duty of this Conference to take a lead in the 
solution of these problems. 

May we suggest that this subject of repeaters is a timely one and 
one which this Conference may be able to discuss to advantage this 
coming year? 





200g. 





ak tee ne. 


omer. 


CR RET. Re. 


1 AON. ER RE a te ae a8 








1 GES PG ERS ee Beate eek ici 


CCTM. ITT Oy we 


See 














Bar Examiner Portraits 
Charles Patrick Megan 


Chairman, The National Conference of Bar Examiners 


“Every man owes some of his time to the up- 
building of the profession to which he belongs.” 
—THEODORE ROOSEVELT. 


The new Chairman of The National Confer- 
ence of Bar Examiners, in his career at the bar, 
exemplifies the fulfillment of this duty. Mr. 
Megan, as a member of the Illinois Board of Bar 
Examiners since 1927, as a faithful worker in 
The Chicago Bar Association and its President 
for two terms, 1931-1933, and as Vice-President 
of the Illinois Association in the present year, 
has shown a devotion to the interests of the pro- 
fession which is not often found. As one of the 
five members of the Board of Bar Examiners 
which yearly examines some thirteen hundred applicants and which itself 
frames the questions to be given and corrects the papers, he, it would 
seem, had sufficient extra-curricular activities. Not content with 
this, however, he has spent an enormous amount of time in the last 
two years in the work of The Chicago Bar Association and took a very 
active part in the bar primary and the ensuing successful campaign to 
bring the recommendations of the bar to the attention of the public. 


Mr. Megan was born and educated in Canada, and obtained a B.A. 
and an M.A. degree at the University of Toronto. He then came to 
Chicago, taught school for four years, and served as assistant superin- 
tendent of schools for the City of Chicago for ten years. In 1910 he was 
admitted to the bar in Illinois and since 1912 has practiced as a member 
of the firm of Kannally and Megan. His clubs include the Chicago Liter- 
ary, of which he was president in 1928-1929, the Medievalists, the Chicago 
Classical, and the Law Club of Chicago. He has been editor of the current 
literature department of the American Bar Association Journal since 
1927 and this year became a member of the Board of Editors of that 
periodical. Outside of the law his interests are chiefly literary, and his 
broad background in that field, enhanced by his quick sense of humor, is 
well shown in the address which he delivered at the last meeting of the 
Conference and which was published in the October number of The 
Bar Examiner. 











The Pennsylvania System 


By GEORGE F. BAER APPEL* 
Secretary of the Pennsylvania State Board of Law Examiners 


I see that I am listed on the program to make “remarks”. This is 
always a dangerous thing to ask any lawyer to do, let alone a secretary 
of a state board of law examiners. A paper would require cohesion and 
substance, but remarks are unlimited, require no conclusions, and offer 
infinite possibilities for random and possibly illogical thoughts. 


I shall, however, “remark” only upon those matters with which I have 
to deal as secretary which might be of interest to you. 


In the first place, I might explain that in Pennsylvania the rules and 
regulations with respect to admission to the bar are considered part of 
the judicial functions of the Commonwealth, not of the legislature. It is 
true that we have statutes on our books regulating admission to the bar, 
starting with an act in 1722. These acts are all set forth in a case 
decided in 1928, Olmsted’s Case, 292 Pa. 96. There the court’, after 
mentioning the various acts, stated that “None of them can control the 
courts in performing the purely judicial act of deciding who shall enjoy 
the privilege of practicing before them, though so far as such statutes 
do not encroach on the prerogative of the judicial department of the 
government to regulate admissions to the bar, the courts have heretofore 
properly heeded them.” This might seem to many of you, whose activities 
and standards are subject to legislative control, to render our problems 
less intense and less difficult. To the extent that our Board is subject 
only to the Supreme Court it is undoubtedly a highly desirable state of 
affairs. However, our situation is complicated from an entirely different 
angle. Admission to the bar of the Supreme Court of Pennsylvania does 
not of itself entitle one to admission in the lower courts of the sixty-seven 
different counties throughout the state. There is a county board of law 
examiners in almost every county, which performs a definite function 
in the admission to the Supreme Court, but these county boards are 
entitled to their own rules governing admission to their respective local 
courts. It so happens that the great majority of the counties, and by 
that I mean the county courts, have prescribed that no one shall be 





* An address delivered at the third annual meeting of The National Conference of Bar 
Examiners, August 29, 1933. 

+ This opinion was written by the former Chief Justice Robert von Moschzisker, who 
was more responsible than any one person or group of persons for the improvement in 
the rules for admission to the bar in Pennsylvania, and who now as an active practi- 
tioner still continues to have great interest in them. 
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admitted to practice before them unless he is entitled to admission to the 
Supreme Court. But not all the counties have adopted this rule, and some 
have added requirements over and above our certificate entitling the 
holder to admission to the Supreme Court. Thus it is true that admission 
in Pennsylvania is exclusively in the control of the judiciary, more than 
that—of half a hundred judicial bodies. But I will merely mention this 
problem now, returning to it in more detail toward the conclusion of 
these remarks. 


The State Board of Law Examiners in Pennsylvania is created by 
the rules of the Supreme Court of the state. It consists of five men, 
appointed by the Court for terms of five years, with the privilege of one 
reappointment. The member who has been longest on the Board is 
automatically chairman. It has been the happy custom of the court since 
the first rules were promulgated in 1902 to appoint men outstanding in 
the profession. This is made possible by the fact that the Board meets 
only four times a year and does not have constant onerous duties. The 
active work is carried on by a secretary, an assistant secretary, and two 
clerks, and in addition, the task of preparing questions and marking 
papers is performed by a staff of lawyers selected and appointed by the 
Board. The fact that the Board itself is composed of prominent lawyers 
who are both willing, and are professionally able to devote the time has, 
I believe, been largely responsible for the progress which we feel we 
have achieved. The members of the Board are not only personally con- 
scious of the responsibility entailed in regulating admission to the bar, 
but are free from the limited vision which sometimes follows the mere 
attempt to prescribe and enforce rules. 


The rules of the Supreme Court covering admission to the bar pro- 
vide: first, for registration as a student of law and, after an interval, 
during which the applicant is devoting his time to the study of the law, 
admission. The problems of an examiner fall naturally into two divi- 
sions—those relating to registration and those relating to admission. 


Educational Requirements for Registration 


Our registration requirements are simply told, but their application 
gives rise to considerable difficulties. All those seeking registration 
must show evidence of having acquired either fifteen units of the College 
Entrance Examination Board, or a degree from an approved college. 
At once it must be apparent to you that we have two entirely different 
measurements for determining the applicant’s general education. It is 
possible to register after having only completed high school, provided 
the necessary college entrance examinations have been successfully passed. 
On the other hand, if the applicant has entered college without College 
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Board units, he must continue his course and obtain a degree. The 
reason for this anomaly is historic, and hence, although I can give you 
an explanation, I can offer no excuse. Originally the State Board gave 
preliminary examinations in general subjects which every applicant for 
registration was required to pass before being permitted to study law. 
It became apparent after a time that those who had obtained a degree from 
a reliable college should not be compelled to subject themselves to exam- 
inations in subjects which they had studied over four years ago while 
spending the interval in obtaining a more thorough education. About 1910 
these preliminary examinations were therefore waived for those holding a 
degree. Later, in 1927, the burden of giving two different sets of exam- 
inations, preliminary and final, to an ever increasing number of appli- 
cants proved too great and the Supreme Court provided that instead of the 
State Board giving preliminary examinations, arrangements should be 
made with the College Entrance Examination Board that applicants for 
registration in Pennsylvania without degrees should take the College 
Entrance Board examinations in certain subjects, totaling fifteen units. 
Meanwhile, the holders of degrees from reliable colleges were still per- 
mitted to register without examination. This is the historical reason for 
the discrepancy in our registration requirements. We should like to feel 
that we require the equivalent of a college degree—but in all fairness 
we must admit that it is possible to register on the equivalent of a 
high school course. I may say that this is in some respects our chief 
problem. We have spent a great deal of time and thought on this subject 
and are feeling our way slowly. I do not believe that we are as yet 
in a position to leap whole-heartedly on the side of requiring a college 
degree. We still feel, although with decreasing intensity, that it should 
be possible for a boy to register and prepare adequately for the bar 
without requiring him to attend a college or a law school. We do not 
necessarily have the feeling that we should keep the door partly open 
at least for another Lincoln, although perhaps emotionally some of us 
still think of an earnest ambitious boy struggling to obtain education 
and making his legal preparation by candlelight in a small log cabin. 
We still have prominent men at our bar who obtained their education 
and studied law in the slightly more modern equivalent of the log cabin 
method. A college and law school graduate myself, I am frank to say 
that a college degree as well as a law school degree may mean much or 
it may mean little. Ultimately there is no question but that the minimum 
registration requirement will be a college degree, the minimum law 
study requirement a law degree, but I am not prepared to say that in 
Pennsylvania we are ready for it, nor can I honestly say that colleges 
and law schools are ready for it. However, I do say that our present 
dual registration requirements should more nearly approach one another 
as a single standard for the right to begin the study of the law. 
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I will pass over the particular problems arising from a selection of 
the subjects which the non-college candidate must offer in making up the 
necessary fifteen units. I need only say that I regard our present list of 
subjects as being tentative, that is to say, I do not consider them as 
indication of our final opinion as to “what a young man should know” 
who contemplates becoming a lawyer. I have taken mental notes of 
Dean Clark’s ideas on this subject. 


I will also merely suggest to you my problems in accepting degrees 
from approved colleges. In the first place, what colleges should be ap- 
proved? In the second place, what sort of degree should be accepted—Arts, 
Science, Business, Educational? In the third place, what of the “tramp” 
student who ends up with a degree at an approved college after three 
years in various other institutions? Again, what should our final attitude 
be toward combined courses? 


Before leaving this question of the educational requirements for 
registration, you may be interested in hearing some statisiics covering 
the results in the final examination in law as reflecting upon the two 
methods of registering—by examination or on a degree. These figures 


- cover ten examinations held over the last five years. They are based on 


the first examination taken by each candidate and do not show the ultimate 
success of the applicants in later repeat examinations which, under our 
system, they are permitted to take. Perhaps these statistics will only 
be important after they have been broken down to show the ultimate 
success, but for our present purposes they shall have to suffice. I shall 
read the totals only, and affix to these remarks the figures for the separate 
examinations. During the past five years, a total of 2,285 took the bar 
examinations for the first time. Of these, 339, or slightly less than 
15 percent, had registered on preliminary examinations, and the remaining 
1,946, or 85 percent, had registered on degrees from approved colleges. 
Of the 339 registering on preliminary examination, 180, or 53 percent, 
passed the first time; of the 1,946 registering on degrees, 1,173, or 60 
percent, passed. The interesting thing to me is that the difference in 
the passing percentages is so small, only 7 percent. Does the difference 
of 7 percent justify an inference that the degree men generally are more 
competent to pass the bar examinations than those registering on pre- 
liminary examination? I doubt it. When the figures are broken down 
to show how many of each class finally passed in repeat examinations and 
were admitted, the difference may become more marked, but it is doubtful 
whether the difference, even when revised, will be sufficient to justify 
any present conclusion that a degree should be a prerequisite to regis- 
tration as a student at law. Of course, it may well be objected that 
passing the bar examination is not an absolute criterion for determining 
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this question. I do not have such confidence in any form of examination 
to believe that its results can prove or disprove any particular theory on 
this subject. Still statistics are interesting, even if they are made up of 
no more than straw figures. 








Admission Requirements 





So far as our admission requirements are concerned, speaking solely 
of legal education, we require either a degree from an approved law 
school, plus a compulsory six-months’ clerkship in an active law office, 
or three years of clerkship in a law office. Although by far the greater 
majority of those who qualify for the bar examinations are holders of 
law degrees, nevertheless there are still those who study in a law office. 
(I may say that this fall the State Board expects to recommend to the 
Supreme Court that the period of law study in a law office be increased 
from three to four years.) Then, of course, there are those who combine 
law school work with office study. Our statistics with reference to 
those qualifying on law office study show that they, of all classes, are 
the least successful. Before law schools became established, as you all 
know, law office study was the most popular and apparently the most 
successful method of preparing for the bar. Since then, circumstances 
with which you are all familiar have made this method the least attractive 
and the least successful. Not only has the attitude of the student changed, 
but the active practitioner has ceased to look upon himself as the progen- 
itor of future lawyers. If an active lawyer is willing to take on a student, 
his practice prevents his giving the student the attention he deserves. 
If his practice is such that he can give proper attention, in all likelihood 
the attention is not as valuable as it should be. In some respects, of course, 
law office experience is desirable. There is nothing more pathetic than 
when a law school graduate of high standing attempts to prepare the 
simplest form of pleading, or even more distressing when he attempts to 
file it. Recognizing that law school preparation for the bar had become 
the predominant method of law study, but realizing the importance of 
experience, the Supreme Court in Pennsylvania has prescribed that before 
admission every law school graduate must serve a clerkship of six months 
in the office of his preceptor, a practicing lawyer. At present, the rule 
is that the law student may serve this clerkship at any time during his 
years of attendance at law school during vacations. Where he is attend- 
ing a part-time law school, he can serve his clerkship during the day, 
going to classes at night. The further provision that the periods of 
clerkship cannot be less than a month has had the effect of limiting 
this clerkship to the summer months. We are now considering requiring 
the clerkship to be served after law school is completed so that the 
student will have the advantage of being in a law office not only while 
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it is more active than during the summer months, but also after he has 
acquired his quota of legal theory. I will have more to say about the 
clerkship later on. 


Limitation of the Number of Reexaminations 


The bar examinations themselves are, of course, but one item in 
the life of a bar examiner, or at least in the life of the secretary of a 
state board. Most of the year is spent with the problems of registration 
and of computing law study. If the bar examinations were our sole 
duty, life would be much more pleasant. If we could sit back and tell 
candidates for admission that they had one job only, namely, to pass 
the bar examinations, we could perhaps concentrate all our attention upon 
producing fool-proof examinations. Of course, the examination is the 
highest and most vital hurdle, but perhaps the fatalities here are no 
greater than those from the other hurdles, and to my mind the other 
hurdles, general education, legal study, and character, are equally im- 
portant. I am satisfied that it is extremely unlikely that an examination 
can be devised which will unerringly separate the sheep from the goats. 
Notwithstanding the fact that our examination questions are prepared 
by four very able lawyers, after much earnest effort, and are submitted 
to the Board, composed of five outstanding lawyers, for criticism and 
selection, I can not honestly say that because a candidate passes the 
examination he should be admitted, or because he fails he should be 
denied admission. It is the only test that we have satisfactorily devised 
to date, and until a better method is found, I suppose it must continue 
to be the sole test. We can and do, however, make sure that before the 
applicant subjects himself to the test, he has undergone a certain training. 
This reduces the number of those who pass it by good luck only. But 
it still is no better than a hit or miss test, and for that reason I do not 
always join in the opprobrium attached to the word “repeater”. I think 
it is quite possible for a person who will be a good lawyer to fail the 
examination once. We ask forty questions, spread over four sessions of 
about four hours each, during the morning and afternoon of two days. 
To test a man’s ability as a lawyer by forty questions seems a little 
beyond the capacity of even the most experienced bar examiner. 


Up until October, 1928, we permitted an applicant to take the exam- 
inations as often as he pleased. If he failed to pass, it was only because 
of extreme dullness, or because he did not make even half an effort. We 
later cut down the number of examinations allowed to five. As a 
matter of interest, we prepared a sort of statistical chart over a period 
of four years, 1928-1931, inclusive, to see how many examinations it 
took to pass. We found that although 1,095 passed the first time, 349 
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the second time, and 61 the third time, only 26 succeeded in passing after 
the third attempt. Of these 26, one succeeded on eight tries, two on 
seven tries, three on six tries, six on five tries, and fourteen on four 
tries. The full statistics could bear further analysis, but no matter how 
many duplications there appear in the repeaters’ column, an applicant 
appears in the passing column only once. Out of 1,531 candidates passing 
the examinations, only 26, or a little over 1% percent, required more 
than three attempts before they could pass. During this period a five- 
time rule was in effect, although those who had taken the examination 
more than five times before the rule went into effect were permitted to 
take it once more. Even if we consider only those taking it five times, 
we find that only 20 passed after the third attempt as against 1,505 who 
passed on three tries. This seemed to us sufficient evidence to warrant 
cutting down the number of attempts to three, as it now remains. I know 
of at least one state where the limitation has been four, and where there 
has been such an outcry that the limitation has, for the present, been 
suspended. Frankly, I do not believe that even in this democratic country, 
everyone has an inherent right to take the bar examinations until he 
passes. One examination might not be a sufficient test, but it is difficult 
to see how an applicant who has failed ten times can undertake what 
we are pleased to consider the responsibilities of a lawyer. I believe that 
we are doing the people of Pennsylvania a service in keeping out of the 
bar the 1% percent who can pass the examinations only after three 
or more unsuccessful tries. Opinions will, and of course, do differ as to 
where to draw the line. We have drawn it at the end of three tries—sub- 
ject, of course, to proper exceptions, but only upon special approval of 
the Board. Certainly three examinations, covering one hundred and 
twenty questions on the law, come close to being a fairer test than forty 
questions, and likewise amount to more of a test than four hundred 
questions. Out of ten tries, almost any one should be able to make a 
passing grade in one group of forty questions. 


Preparing and Marking Questions 


Our method of preparing questions is, I suppose, very much like 
that used in other states. The four examiners appointed by the Board 
make up questions on points of law all the way from Blackstone to the 
most recent cases and statutes. The questions, with tentative answers, 
as well as substitute questions, are submitted to the Board, which passes 
upon them from the standpoint of active practitioners, not of bar exam- 
iners. This has a decided salutary effect, since the examiners occasionally 
present points which are abstract, technical, and of little general impor- 
tance. The questions themselves are more nearly like law school questions 
than any other particular type, although we make it a point to include 
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essay questions which do not require analysis of facts, but do require 
clearness of expression. 


Marking the papers resolves itself into a matter of attempting to 
eliminate as far as possible any unfairness which might arise from the 
human element. There are four examination sessions, and four examiners, 
so that each examiner reads one session, or ten questions on every paper. 
When this has been done, the marks are tabulated and the border-line 
cases are re-examined by the examiners, first to determine whether the 
marking of the paper for any particular session is out of line, and then 
to determine whether on a second reading by one or all of the examiners 
the total marks would vary. There are no names attached to the papers, 
only numbers, and when the examiners have completed their work, they 
report so many numbers as having passed, so many failed, and so many 
as having come close to passing—within three or four points. This report 
is then considered by the Board and the individual members of the Board 
go over the border-line papers not only to determine whether they should 
pass or fail, but also to test the method of marking used by the examiners. 
The Board then approves the report of the examiners with such changes 
as they have decided upon in connection with the border-line papers. 
Formerly, the candidate was told only that he passed or failed, as the 
case may be. It seemed to me that the candidate, in all fairness, was 
entitled to his mark, so that he now receives it. 


This system of marking we have found to be of infinite advantage. 
We pay the examiners sufficient to be able to command enough of their 
time to prepare examinations adequately, and to mark the papers thor- 
oughly. It is work that cannot be asked gratuitously of practicing 
lawyers. If we are to expect the best sort of examinations and the most 
efficient work in marking them, we must pay for it. Certainly, if we 
expected the State Board itself to do it, we could not find outstanding 
lawyers willing to accept the appointment. The supervision of the ex- 
aminers’ work by the Board gives it the practical broad vision which a 
close attention to detail sometimes lacks. The examination is thus the 
result of the combined efforts of expert examiners and active practi- 
tioners. The marking is likewise the work of experts, tempered by the 
Board, who bring the point of view of the bar itself. Admitting that 
any system has its faults, we firmly believe that we have eliminated 
enormous possibilities of mistakes arising from the narrowness of hired 
experts or the inefficient broadness of busy lawyers. I have seen too 
many examples of the benefits from this constant check of attitude not 
to be convinced that it is absolutely vital in such a responsible undertaking 
as is ours. 
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Character Investigation 


So much for a brief recital of some of my problems in connection 
with educational requirements. The character requirements form the 
other portion of the rules for registration and admission. We are perhaps 
a little proud of the manner in which this particular part of registration, 
and of admission as well, is being developed in Pennsylvania. I indicated 
at the outset that there were functions which Boards of Law Examiners 
in each county performed under the rules of the Supreme Court. The 
first function is to certify to the State Board that they have approved 
the character of the applicants for registration who wish to be admitted 
to the Supreme Court. No applicant is registered by the State Board 
without the approval of the Board of Law Examiners of the county in 
which he expects to practice. The procedure is as follows: Each applicant 
for registration as a law student files an application in the form of a 
questionnaire. From this application we learn in what county he expects 
to practice, the names of at least three citizen sponsors, and the name 
of his proposed preceptor. We then forward to the proper county board 
a duplicate application with additional questionnaires to be filled out 
by two members of the county board and, at the same time, forward other 
questionnaires directly to the preceptor and to the citizen sponsors re- 
questing them to fill them out, advising them that the information and 
its source will be treated as confidential and directing them to return 
the questionnaires to the county board. The county board thereupon 
appoints two of its members to interview the applicant, his citizen 
sponsors perhaps, and his proposed preceptor. The investigation is not 
limited to these persons, and we encourage original and independent 
inquiries. In some of the larger counties, a private investigator is em- 
ployed by the county board. Two members of the board then report to 
the whole county board, and on the basis of this report, as well as the 
questionnaires of the citizen sponsors, and of the preceptor, the county 
board votes either to approve or disapprove the applicant and also takes 
similar action on the preceptor. If the applicant and his preceptor are 
approved, a report to that effect is attached to the papers and they are 
returned to the State Board office. If the applicant has completed his 
educational requirements, he is then registered. Where the county board 
rejects an applicant on the basis of whatever evidence they have obtained, 
they are required to file a more elaborate report, setting forth with some 
detail such evidence. The State Board then reviews the negative report, 
and if found justifiable, sustains the action of the county board. The 
applicant has the right to appeal to the Supreme Court from our action, 
under the rules of Court, and our report, together with his appeal and 
brief, is filed with the Court, although no oral argument is heard. The 
State Board has seldom disagreed with the county board, largely because 
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we have felt that the local board is usually in a better position to gauge 
the applicant’s character. We do insist, however, that the reasons for 
rejection be plainly set forth and further that they be based upon ob- 
jections to his character only, and not upon such reasons as that there 
are too many lawyers already in the county, or that the applicant would 
not be likely to become an able lawyer, or that his personality is not 
attractive. 


Exactly the same procedure is followed when the candidate comes 
up for admission, three or more years after his registration. Question- 
naires are again forwarded to citizen sponsors whom he is again required 
to name, and the county board is again asked to make its report. 


The result is that every candidate for admission to the Supreme 
Court has had his character examined by those with whom he expects to 
practice. We are not content to rely upon the usual character letters 
which at one time or another we are all required to write for friends or 
sons of friends. We ask specific questions about the candidate, his 
family, and his friends. Of course, the answers are usually biased in the 
candidate’s favor, but, to a certain extent, this bias can be indicated and 
discounted by requiring the person answering the questionnaire to state 
whether he is a relative, and just how well he knows the applicant. 


The Preceptor 


I have mentioned several times the word “preceptor”. The six- 
months’ clerkship is served in the office of the preceptor. The preceptor 
answers a questionnaire both at the time of the applicant’s registration 
and at his admission. The county board must approve the preceptor. 
Under our system the preceptor holds the position of sponsor. One of 
the disadvantages of preparing for the bar at a law school is that it 
removes all opportunity for the candidate to learn some of the indefinable 
and intangible elements and characteristics of a lawyer. Not only does 
the student in the law office learn law, but he learns almost subconsciously 
what it means to be a lawyer. He can now obtain better training in the 
law at a law school, but he does not get the atmosphere of practicing 
law. It is not only the practical side of the law that he must get, but it 
is the training in ethics that no law school course can provide. Every 
candidate for the bar in Pennsylvania must select as his preceptor a 
lawyer who must be approved by the county board. It may seem strange 
that a lawyer must obtain the approval of his fellow members of the bar 
who happen to be also members of the county board, but I can assure 
you that particularly in the large counties, the local boards have been 
courageous enough to disapprove a lawyer as a preceptor when they felt 
that his influence is not the sort which they wished to continue. It is 
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one thing to submit charges to a board of censors; it is different when 
one is asked to approve a lawyer as a preceptor to a young law student. 
Not all local boards have had this courage, but we hope that in time they 
will all perceive that unless they wish the lower portion of the bar to 
be perpetuated, they must adopt this attitude. The preceptor is supposed 
to keep an eye on the law student throughout his legal course. If, as 
often happens, he does not know the student particularly well at the time 
of registration, after three years he is in a much better position to vouch 
for him, or not, as the case may be. The idea, you will agree, is excellent, 
but I can see that many of you would consider it difficult of application 
practically. We shared your apprehension after the system had been in 
effect for several years, and I wrote a letter to each preceptor asking him 
what he did, and whether he thought the system was capable of successful 
application. We were much amazed by the replies. Over half replied, 
and of those replying almost all were strongly in favor of the whole 
system. The letters I received were sometimes several pages long, and I 
felt they were all sincere, not only in the belief of the writers that the 
system was helpful, but in their attempts to undertake their responsi- 
bilities. The negative replies were mostly from a few large offices where 
the personal relationship was not and apparently could not be achieved. 


Thus, not only does a board of local lawyers make an investigation 
into the character of each applicant, but there is a particular mentor for 
his personal guidance. There are still improvements which can be made 
in this system, and an annual state conference of delegates from the 
county boards, well attended, helps us to discover the weak spots and 
make the necessary adjustments. 


The Quota System 


Usually, when a candidate has been approved by his local county 
board for registration and for admission, and has satisfied our educational 
and legal requirements, has passed the bar examinations, and has received 
our certificate entitling him to admission to the bar of the Supreme Court, 
he is at once eligible for admission to his own local court—but this is 
only because, as I originally pointed out, the local courts have provided 
in their rules that such a certificate will entitle a person to admission to 
those particular courts. Recent discussion about the overcrowding of the 
bar has led several of our local county courts to impose additional re- 
quirements for admission. Not only must the candidate be approved as 
to character by the local board at the time of registration and admission 
to the Supreme Court, but he must make an affidavit to the effect that he 
expects to have his principal office in the particular county in which he 
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is then making application. And furthermore, three or four county 
courts have adopted rules to the effect that irrespective of any qualifications 
whatsoever, only a certain prescribed number of lawyers shall be admitted 
annually. In other words, these particular county courts have decided—of 
course, not only with the approval, but at the suggestion of the local bar 
association,—that there shall be a limitation of the numbers admitted, 
in addition to the requirements of education and character, and that the 
bar shall be open to local lawyers only. The requirement of residence 
has some logic to it. In the service of papers and the trial of cases, it 
is often most inconvenient that the opposing lawyers, or even both 
lawyers, should be out of the court’s jurisdiction, even though the effect 
of the residence requirement would seem to create a tariff for the benefit 
of the local lawyers, since every out-of-town lawyer who has a case in 
the local court must take in with him a local lawyer. The fact that at 
least three moderately sized counties have officially adopted the plan, 
and the further fact that a committee of prominent lawyers recommended 
that the idea be officially sanctioned and encouraged by the Pennsylvania 
Bar Association, shows that the theory, at least, is given some credence 
in Pennsylvania. As opposed to these facts, however, the Philadelphia 
Bar Association tabled the suggestion of a quota this spring, and the 
Pennsylvania Bar Association rejected the suggestion of its committee. 


Practically it means that the local court, after much inward thought 
and conjecture, determines that for the year 1933, for instance, no more 
than ten shall be admitted to the bar. This number may be the average 
number of admissions over a period of years, or it may be the average 
deaths for a period—whatever the basis, it is arbitrarily selected as the 
number to be admitted. Thereupon the local county board of law exam- 
iners determines, out of the number of applicants, which shall be the 
successful ten. It may be that this particular county board has already 
recommended fifteen as being worthy of admission to the bar of the 
Supreme Court. Nevertheless, only ten are permitted in that year to 
enter the county bar. The five who fail of selection are privileged to 
reapply for admission the following year. What will happen when, after 
a period of years, there are fifty applicants for admission, no one can 
tell. The experiment is still too young to worry about future years. 


I do not consider the experiment, in any respect, noble. In the first 
place the bar is not overcrowded with good, first-class lawyers. There are 
not even enough second-class lawyers. There is an abundance of third and 
lowest class lawyers, but this is not the method which will restrict this 
class. I do not believe that every person is entitled to practice law. I do 
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believe that any person who complies with standards commensurate with 
the responsibility of a lawyer should be permitted to practice. The 
phrase—“There is plenty of room at the top’”—is all too true of any bar, 
no matter what the state or locality may be. The probable effect of a 
quota will be to continue the proportion of few at the top and many at 
the bottom. When a board is requested to select ten out of fifteen 
without any restriction on the selection, the basis of the choice is all too 
likely to be whimsical, if not political. Furthermore, the whole idea of a 
quota carries with it the idea of a protective tariff for the local lawyers. 
When local lawyers need a protective tariff, it is probably because they 
are not able to stand on their own feet. 


From my brief experience as Secretary of a State Board of Law 
Examiners, I am convinced that if those who are now urging a quota 
should spend even part of their efforts towards raising the standards for 
admission, either educationally or in character, the number of admissions 
would automatically decrease. Overcrowding will then take care of itself. 
A careful, selection on the basis of education and character will result in 
a reduction in the number admitted. In addition, the bar would then be- 
come a semblance of that which we have been and are trying to create. 
The idea of a quota is still in its initial stages. It is interesting to note 
that the counties which have adopted the quota in Pennsylvania are those 
which border on the City of Philadelphia. A feeling of rural antagonism 
perhaps, as well as a refusal to recognize that they are becoming almost 
as urban as rural, may well be the cause of their eagerness to accept what 
I believe to be a hastily conceived scheme. Meanwhile we can but watch 
the practical application, and hope sincerely that it will accomplish even 
a part of what is intended. 


The problems of a bar examiner are never ending. The daily batch 
of mail brings questions sometimes fundamental, sometimes routine, 
which must be answered. Often a secretary of a State Board must give a 
positive answer, when he knows that there is as yet no answer. Steadily 
the stream of men, and now women too, flows through the portals of a 
secretary’s office. Stories of sacrifices by parents and by students, of 
long dreamed hopes of being a lawyer, of continual disappointments, be- 
come a matter of daily occurrence. They have their effect on those of us 
whese duty it is to encourage or discourage, to reward or to disappoint. 
We must as lawyers believe that the tradition of the bar should be upheld, 
and to accomplish this we must continue to believe ourselves better law- 
yers perhaps than we really are. 
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Pennsylvania Statistics 


Results in Final Examinations July, 1928 to January, 1933 
of First Examinees 














REGISTERED ON EXAMINATION REGISTERED ON DEGREES 
Examination Number Number ~ Percent ‘Number Number Percent 
Held Examined Passed Passed Examined Passed Passed 
July, 1908............ 68 41 60.29 285 194 68.07 
December, 1928.. 14 5 35.71 41 17 41.46 
pe) 45 23 51.11 320 £01 62.81 
December, 1929.. 19 8 42.10 37 21 56.75 
July, 1930........... 36 15 41.66 334 221 66.16 
December, 1930-. 32 18 56.25 72 27 37.50 
DONT, BI BE occcsccesss 47 28 59.57 364 22¢ 60.43 
December, 1931.. 17 10 58.82 79 32 40.50 
July, 1933............ 50 31 62.00 347 224 64.55 
January, 1933.... 11 1 9.10 67 16 23.88 
Totals .......... 339 180 53.09 1,946 1,173 60.27 





Greece to Limit Lawyers 


The following news item from Athens, appearing in The New York 
Times, will be interesting to bar examiners: 


“Forcible reduction of the number of lawyers practicing in Greece 
is the object of legislation now being worked out by Minister of Justice 
Talliaudauros, for the Tsaldarist administration. Instead of the German 
method of choking off the stream of aspirants to the professional classes 
before they get into the universities, Greece will try to force its too 
abundant lawyers into special classes of practice, designated by the 
courts before which they are licensed to appear. Only a fixed number 
will be allowed to argue before each tribunal. 


“Besides limitation of notarial work and the other more or less 
clerical bypractices of the law, the number of lawyers in the whole country 
will be limited. At present there are more than 7,000 lawyers in Greece, 
or about one to every 1,000 inhabitants, the highest percentage in the 
Balkans. Henceforward retirement from practice will be obligatory after 
an age is reached that the government, with some difficulty, is now 
attempting to fix. No limit is to be placed on the number of students of 
law, but young law graduates will have to wait for vacancies at the bar 
of their selected tribunal before they can begin to practice.” 
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Higher Standards Recommended 


At its last annual meeting the Alabama State Bar Association unan- 
imously adopted the following resolution: 


BE IT RESOLVED by the Alabama State Bar Association, in 
annual meeting assembled, that it is the consensus of the opinion of 
this association that the standards for admission to the practice of 
law in the State of Alabama should be raised so that the same shall 
be not less than those prescribed and recommended by the American 
Bar Association; and 

BE IT FURTHER RESOLVED, that the Board of Bar Com- 
missioners of Alabama is hereby requested to promulgate and put 
into effect, at as early a date as it shall deem practicable, such rules 
and regulations relative to admission to the practice of law in Ala- 
bama as may be necessary in order to carry out the expression herein 
contained. 





The committee on legal education and admission to the bar and the 
committee on legislation and law reform of the Virginia State Bar Asso- 
ciation have unanimously recommended an amendment to the Code of 
Virginia which would give the Board of Law Examiners power to fix 
qualifications and procedure for admissions and would provide that every 
applicant be required to have at least the equivalent of a two-year academic 
course in an accredited college. At the present time Virginia has no 


educational requirements whatsoever. The recommended bill is as follows: 


A bill to amend and reenact section 3413 of the Code of Virginia 
relating to the Board of Law Examiners and qualifications of appli- 
cants for membership to the bar. 

Be it enacted by the General Assembly of Virginia that section 
3413 of the Code of Virginia be amended and reenacted so as to read 
as follows: 

Section 3413. President of board; rules and regulations; 
quorum.—The board shall elect one of its members president, and 
may make, alter and amend rules and regulations as to the legal 
qualifications of applicants, the requirements necessary for passing 
examinations, in whole or in part, and as to all things necessary or 
expedient for the proper conduct of its examinations and the proper 
discharge of its duties. 

Every applicant before taking the examination shall furnish to 
said Board satisfactory evidence that such applicant has either 
received a degree from a law school approved by the American 
Bar Association or completed the equivalent of at least a two year 
academic course of an accredited college, but such study need not 
have been in any college. 

Three members shall constitute a quorum for holding exam- 
inations or the transaction of other business. 
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